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 Article III, Section Two of the Constitution of the United States holds that "the 

judicial power shall extend to all cases, in law and equity, arising under this Constitution, 

the laws of the United States, and treaties made, or which shall be made, under their 

authority." Consequently, it seems to be clear that every time people come upon a matter 

of law, or a violation of it, the judiciary has the supreme authority to decide it. In 

resolving judicial issues, judges inevitably refer to the Constitution itself, interpreting it 

according to their own understanding of its meaning. In doing so, they often comply with 

the particular political situation of the time and voluntarily enter upon political questions, 

trying to influence public opinion in a desirable way. Such efforts to predetermine the 

outcome of major political debates, though, at times, successful, generally are 

controversial, as it is in the province of the Court to resolve certain judicial cases and not 

to encroach upon the constitutional prerogatives of the other two branches of 

government. 

 An example of a 20th century   Supreme Court case in which the judiciary took 

side in a major political and moral issue is Brown v. Board of Education of Topeka, 

Kansas 347 U.S.483,74 S.CT. 686 (1954). It is questionable whether the Court had the 

authority to take on the role of legislation, thus deciding not simply individual cases, but 

determining a law that should be applied nationwide. The Brown v. Board of Education 



case was not just a matter of policy, but one of fundamental fairness that no public debate 

could resolve. The "separate but equal" doctrine was so unjust that it could not remain a 

legal practice any longer. That is the reason the Supreme Court's initiative to change the 

law and finalize a long-lasting debate was completely justified. In the Dred Scott case, 

however, there was a politically biased panel of judges. 

 Cass R. Sunstein held in his speech, delivered at the University of Chicago in 

1996, "Constitutional Myth-Making: Lessons from the Dred Scott Case" that one of the 

great myths involving the Dred Scott case is that " Chief Justice Taney was a morally 

obtuse person heading a morally obtuse Court"( Sunstein, Cass R. 2). In reality, the Court 

deliberately took a political side. Dred Scott v. Sanford, 19 How. (60 U.S.) 393(1857) 

was the first real effort of the judiciary to resolve a political question by non-political 

means. The controversy, however, laid not so much in the fact that the Court upheld 

slavery, denied the legality of black citizenship, and declared the Missouri Compromise 

unconstitutional, but in the reason that was hidden behind the ruling. 

America in 1857 was, as Kenneth Stampp put it in the title of his book, "a nation on the 

brink" (Stampp, Kenneth M. America in 1857:A Nation on the Brink). Relations between 

Northern and Southern states had been strained for decades, but during the 1840s and, 

especially during the 1850s, the situation worsened. On a federal level, there was a severe 

battle in Congress between Democrats and Republicans over the role of the national 

government with respect to the issue of slavery. Democrats supported the idea that 

Andrew Jackson's doctrine of "dual federalism" drew a line between state and national 

jurisdiction, with slavery remaining entirely a matter for state governments to decide. On 

the other extreme, radical Republicans and abolitionists, such as William Lloyd Garrison, 



Theodore Weld, and Frederick Douglass, insisted that, since slavery existed in the 

District of Columbia, a territory unarguably controlled by the federal government, it 

should assume the responsibility for its abolition. Moreover, Congress had enacted vital 

statutes, such as the Northwest Ordinance of 1787, the Missouri Compromise, the 

Compromise of 1850, and several Fugitive Slave Acts. The most stringent of those Acts, 

adopted in 1850, required that the national government should return runaway slaves to 

the South. Therefore, radical anti-slavery advocates claimed that, not only was the federal 

government involved in the issue, but also that it had the supreme authority to finalize the 

slavery controversy. 

 In 1856, the Democrat James Buchanan was elected president. Because 

Republicans held the majority of seats in the House of Representatives, even before the 

inauguration of the new president, it was clear that he would have little influence over 

matters of national importance. With a Congress split over the issue of slavery and a 

weak president, there was growing apprehension in the North of a possible secession of 

the Southern states as a result of the deep political crisis. With the Union in danger, 

President Buchanan felt the pressure to secure a suitable settlement before his official 

inauguration in the spring of 1857. He turned to the Supreme Court as the only 

prestigious institution that still had the capacity to settle the question of slavery for all 

time. Strongly encouraged by Buchanan, Chief Justice Taney, a Jacksonian and an 

advocate of "state rights", took the side of the South in the most significant Supreme 

Court case after Marbury v. Madison (1803). 

 The Dred Scott case presented three major issues: the existence of national 

citizenship and the right of descendents of American slaves to acquire it; the 



constitutionality of the Missouri Compromise and the authority of the federal government 

to adopt laws regulating slavery in the territories; and the responsibility of the Supreme 

Court to interpret the Constitution in favor of its own conception of social policy in its 

effort to resolve political questions. 

 The case was seemingly one of many, at the time, concerning the right of a slave 

to become permanently free because of his or her sojourn in a free state. To Chief Justice 

Taney, however, for an ex-slave to be pronounced free inevitably meant to include him or 

her in the "political community formed and brought into existence by the Constitution of 

the United States" (Dred Scott v. Sanford, 19 How. (60 U.S.) 393 1857) and to entitle 

him to "all the rights, and privileges, and immunities, guaranteed by that instrument to the 

citizen" (Dred Scott v. Sanford, 19 How. (60 U.S.) 393 1857). Resolved to defend the 

rights of the South against the growing anti-slavery pressure from the North, Chief 

Justice Taney declared that an "inferior class of beings" could not be granted the rights 

and freedom of white males. 

 Taney's presumptions of racial inferiority were supported by the reality of the 

1850s.Freedom for Blacks in the North was more common than in the South where it had 

become a rare phenomenon since the beginning of the 19th century. More than economic 

considerations committed white Southerners to the institution. Racism had grown strong, 

with Whites developing a new theory to justify the exclusion of African-Americans from 

the benefits of freedom. Racists claimed that "Africans lacked the intelligence of the 

white race; lacked the self-discipline that allowed white men and women to control their 

passions and to cultivate their human character; were easily tempted to vice and 

violence"(Benedict, Michael The Blessings of Liberty: A Concise History of the 



Constitution of the United States 157). Therefore, slavery was designed to protect the 

enslaved from the deficiencies of their own character and was generally beneficial to 

them. White Southerners viewed slavery "not only as a labor system but as a system of 

racial control" (Benedict, M. 157). Subsequently, Blacks in the South were denied 

constitutional protection and even basic human treatment. Some southern courts enacted 

harsh slave codes that, by denying that slaves could defend themselves against a physical 

assault from Whites, questioned even the unalienable right of Life, granted by the 

Declaration of Independence to "all men". 

 It is doubtful whether the drafters of the Declaration of Independence intended to 

make a distinction between the terms a "human being" and a "person". The first attempt 

for a definition of those concepts can be found in the Supreme Court landmark case of 

Roe v. Wade 410 U.S. 113, 93 S.CT. 705  (1973). What the drafters of the Declaration of 

Independence most probably aimed at was to establish in a written document the main 

principles of the American Revolution of freedom and equality of all human beings. In 

the revolutionary epoch of the 1770s, those unalienable rights were extended to everyone, 

regardless of race and religion. However, at the time when the Dred Scott case was 

decided, the American society faced a different reality. With the issue of slavery 

threatening the existence of the Union, it remained for the Supreme Court to determine 

the status of the African-Americans. In that respect, the distinction between a "human 

being" and a "person" became vital. 

 The Constitution fails to provide a clear definition of both terms, "so that the 

American judiciary has had to construct its own definition"(McHugh, James What is the 

Difference Between a "Person" and a "Human Being" within the Law 1992) In Roe v. 



Wade 410 U.S. 113, 93 S.CT. 705(1973), the majority ruled that a fetus should be 

regarded as a "person", since a fetus "has the capability of a meaningful life outside the 

mother's womb." Such an interpretation of the term "person" seems to refer more to the 

concept of "human being". While protected by the law, it cannot exercise the political 

rights granted by the Constitution. Consequently, a "human being" is entitled to certain 

"human rights", such as the right to life, which the Supreme Court recognized for a fetus 

in Roe v. Wade. A concept of "personhood", on the other hand, is connected to the 

exercise of "civil rights", which include all political rights enlisted in the Constitution and 

its Amendments. Therefore, a "person" within the law-means an individual who is 

considered "a full member of American society" (McHugh, J. 446). 

 It is clear that, in the Dred Scott case, the Supreme Court referred to the legal 

status of Blacks in the American society. Construing the Constitution, the judiciary 

attempted to determine whether law treated African-Americans as "persons". It is 

necessary that we consider the authentic information on the issue of "personhood" that 

the Constitution itself gives. For the purpose of determining the legal status of a fetus, the 

Supreme Court in its opinion on Roe v. Wade cited all occasions in which the Framers 

used the word "person". However, nowhere did the Founding Fathers specify who, in 

their view, could qualify as a "person" and who could not. It was not clear, either, 

whether the Drafters of the Constitution referred to a "person" as a legal term, or they 

used it as a substitute for "a human being". Another example of the ambiguous usage of 

the term is the migration and importation provision( Article I, Section Nine, Clause 

Eight) in which a "person" stands for enslaved African-Americans, and Article I, Section 



Three, Clause Three, regulating the election of senators, where the term "person" is 

undoubtedly used for any free man that runs for a senator in national elections. 

Ironically, Chief Justice Taney referred to the "original intent" of the Framers, or to his 

own interpretation of the concept, to justify his ruling in the Dred Scott case. The 

Founding Fathers, he argued, upon adopting the Constitution, did not intend to confer any 

rights, personal or political, on the black population of the United States. Moreover, they 

based their decision to exclude "the beings of an inferior order" from the community of 

the American people and deny "them or their posterity the benefit" of the provisions of 

the Constitution on the common belief in the inferiority of the black race, entertained in 

the entire civilized world at the time (Dred Scott v. Sanford, 19 How. (60 U.S.) 393 

(1857). Consequently, the Founding Fathers did not consider black people to be citizens 

of the United States. If African Americans possessed no constitutional rights in 1789, 

Taney reasoned, they could not enjoy such rights in 1857 either. 

 Taney's analysis either rested on wrong historical data, or he chose intentionally 

to interpret the case in an erroneous way. His assumption that slavery was acknowledged 

worldwide as a just and necessary measure against an unworthy race was disproved by 

the English case of Somerset v. Stewart in 1772, in which the King's Bench ruled that the 

common law of England did not recognize the status of slavery within the kingdom. 

Besides, by denying rights even to free Blacks, Taney ignored the historical fact that they 

participated in the ratification of the Constitution in at least five states, enjoying all 

privileges of state citizens. Therefore, free Blacks had all rights (including those rights, 

granted by the privileges and immunities clause of Article IV) even at the time of the 

adoption of the Constitution, and they exercised those rights just as white males did. 



 The question posed in this particular constitutional case was whether Dred Scott 

was actually a citizen. If so, he would have been entitled to all rights under the 

Constitution, including the right to bring a lawsuit in a federal court against his alleged 

master. The constitutional text is vague on the matter of citizenship. The only existing 

constitutional provision, regarding citizenship, at the time of the Dred Scott case was the 

privileges and immunities clause of Article IV, Section Two. This refers to "the citizens 

of each state", thus implying a possible legal distinction between state and national 

citizenship. Chief Justice Taney, in his opinion on the case, focused on the constitutional 

reglamentation of national citizenship. "Since the adoption of the Constitution, national 

citizenship has been federal, not state in origin"(Schwarz, Bernard A History of the 

Supreme Court 119). Consequently, national citizenship was created by the Constitution 

and could be granted to individuals- who had legal status under the Constitution. It was 

evident, however, that Taney did not view Blacks as "persons" in the meaning of the 

supreme document. Interpreting it in the spirit of the "original intent" approach, the chief 

justice reasoned that, considering the Framers' words on slavery, it cannot "be supposed 

that they intended to secure to them rights, and privileges, and rank, in the new political 

body"(Dred Scott v. Sanford, 19 How. (60 U.S.)393 1857). As African Americans were 

excluded from the political body of "the people of the United States"(Preamble of the 

Constitution) and possessed no rights under the Constitution, they could not claim a 

national citizenship. Therefore, he was not entitled to sue in a federal court.  

Still there remained the question of whether Dred Scott could be pronounced free, 

although he was not a citizen. His master took him to territories in which slavery had 

never existed. First, he traveled to Illinois and, then, to the newly created Wisconsin 



Territory. The Missouri Compromise of 1820, which prohibited slavery north of the 

36'30 line, covered Wisconsin. Illinois, on the other hand, was covered by the conditions 

of the Northwest Ordinance of 1787, which prohibited slavery in regions between the 

Mississippi and Ohio Rivers and the Great Lakes, except as punishment for crime. In 

addition, when the state of Illinois was created, in 1818, the state constitution prohibited 

slavery. Consequently, as a result of his temporary sojourn in the above mentioned 

territories, Dred Scott believed he was entitled to his freedom. 

 Chief Justice Taney, however, doubted that Scott could be free solely upon the 

basis of his stay in free territories because, as a resident of Missouri, Missouri law 

determined his status. According to the Missouri regulations, Scott was a slave, could not 

exercise any rights under the Constitution, and was unable to bring a lawsuit against his 

owner in a federal court. If the Supreme Court had dismissed the case solely upon 

declaring lack of jurisdiction, the decision would not have been so drastically incorrect. 

 Taney intended to resolve the case, broadly. The Court pronounced the Missouri 

Compromise unconstitutional, thus declaring, for the first time in the history of judicial 

review, a federal document void. In adopting the Missouri Compromise, Taney claimed, 

Congress had exceeded its constitutionally given powers to govern the newly acquired 

territories and its citizens. "[The] federal government can exercise no power over his 

person or property, beyond what that instrument confers, nor lawfully deny any right 

which it has reserved…"(Dred Scott v. Sanford, 19 How. (60 U.S.) 393 1857). One of 

those reserved and undeniable rights was the property right, protected by the Due Process 

Clause of the Fifth Amendment. Taney asserted that, by passing the Missouri 

Compromise, the federal government had violated the Fifth Amendment, as the document 



deprived masters of slave property without due process of law if they decided to take 

their slaves to a free territory. Besides, "the right of property in slave is distinctly and 

expressly affirmed in the Constitution ". Article I, Section 9 was a clear proof of the 

Framers "original intent "to protect the institution throughout the country and to ensure 

its future proliferation. In Taney's view, the Constitution was pro-slavery. 

 It is true that the constitutional text provides enough examples of protection of 

slavery - its tolerance of the slave trade (Article I, Section Nine), the three-fifth clause, 

the requirement that states return fugitive slaves to their owners- which some scholars, 

such as the constitutional historian Paul Finkelman, demonstrate the original intention of 

the Framers to promote slavery. In Finkelman's words, the Constitution was a "proslavery 

compact", and, in that case, all notions of limiting judicial interpretation to the "original 

intent" of the Framers become guilty by association (Finkelman, Paul Slavery and the 

Founders: Race and Liberty in the Age of Jefferson p.31).  

 Yet, it is hard to determine what, in fact, "original intent" means. The Constitution 

was drafted by the Constitutional Convention in Philadelphia which consisted of 

representatives of all states included in the Union. To the delegates of the Deep South, it 

was clear that the constitutional text was designed to protect slavery in the whole territory 

of the United States. Still, many of the drafters, including the slave-owner James 

Madison, felt reluctant to directly use the word "slavery" in the text of the document. 

Although the third paragraph of Section Two of Article I, which was designed to regulate 

the recapture of runaway slaves, implies slavery, it does not mention the word "slave" at 

all. Instead, the expression "person held to service or labor" is used. The Framers did not 

even use the term "legally held", so that no part of the constitutional text stated that the 



institution of slavery at all existed. As for Article I, Section Nine, allowing slave trade, it 

was simply one of the many compromises that made the existence of the Union in 1787 

possible.  

 The question of whether the Supreme Court should determine the outcome of 

major political issues is still unclear. In the Dred Scott case the attempt proved to be 

disastrous. Commenting on the lessons that it offers, Cass Sunstein holds that the case 

"argues against efforts to take the great moral issues out of politics" and "argues in favor 

of an approach that sees constitutional interpretation and moral deliberation as tasks for 

representatives and citizens generally, not just for judges"( Sunstein 23). Consequently, 

the Court should try to solve individual cases narrowly rather than act as an authority of 

last resort when social, political, and moral issues are at stake. 
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